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(ii) The Test for Issuing a Subpoena

16. The test for issuing a subpoena is whether the witness would probably have evidence

relevant to the issues raised: R. v. Harris, (1994), 93 CCC (3d) 478 at 480 (Ont. C.A.);

Seagrove Capital Corp. v. Leader Mining International Inc., 2000 SKQB 230. However, in

this case, the subpoena is requested for a Justice of the Court of King's Bench. This

then raises for consideration whether the judge is immune from testifying based on

the principle of judicial independence. Thus, in determining whether to grant the

request for the subpoena it is necessary to consider both aspects of this test.

(iii) Relevance

17. Before embarking on a relevance analysis, it is necessary to consider what the

discipline hearing will address, and more importantly, what it will NOT address.

18. The discipline hearing will focus on the member's statements and actions as

measured against the Code of Professional Conduct. This trite statement is

necessary, given what appears to be the focus of the member's argument. At

paragraphs 36 and 37 of the member's brief is the following assertion:

The writer's submission is that the determinative issue giving rise to the 

whole Citation, regardless of other wrongful conducts the Society is 

alleging against Counsel-Charged is whether a CMC is indeed a formal 

court proceeding of a Superior Court of record requiring permanent 

records to be kept or a mere conversation between the court, the parties 

and their counsels. If it is indeed a formal court proceeding of a Superior 

Court of Record requiring permanent records to be kept, then the Society, 

on the substantive law, does not have a case against Counsel-Charged. 

The same logic extends to the KB with its policy prohibiting recordings of 

a formal court proceeding whilst itself not monitoring and keeping 

records. 

It is on this important substantive point of law that Justice Rempel and the 

KB must answer to. 
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Canada, the judiciary, if it is to play the proper constitutional role, must be 

completely separate in authority and function from the other arms of 

government. It is implicit in that separation that a judge cannot be required 

by the executive or legislative branches of government to explain and 

account for his or her judgment. To entertain the demand that a judge 

testify before a civil body, an emanation of the legislature or executive, on 

how and why he or she made his or her decision would be to strike at the 

most sacrosanct core of judicial independence. 

33. The immunity from testimony is not the judge's to waive. It exists to protect the

administration of justice and the constitutional principle of judicial independence.

The Quebec Court of Appeal explained the importance of holding judges incompetent

to testify in Koska v. Bijimine, [2006] QCCA 671 at paras 43, 44 (authorities omitted):

Judges may not voluntarily waive this immunity and agree to 

testify. Immunity belongs neither to judges nor to the parties before them. 

Rather, it exists to protect the institution of the judiciary and the public's 

confidence in it. Consequently, it may not be waived by either the judges 

or the parties. 

Imagine for a moment the consequences if judges were to testify on cases 

on which they had worked. How could a credible judicial system function 

if judges, those neutral arbiters, could testify voluntarily or be compelled 

to testify, or if their testimony could be used by one party against another? 

The judicial institution and the underlying principles of independence and 

impartiality cannot permit judges-arbiters who must be, and be 

perceived to be, independent and impartial-to set aside their judicial 

reserve and testify on an aspect of a specific case over which they 

presided. 

34. Judicial testimonial immunity has been held to apply to:

• A judge's decision to report a lawyer's conduct to the law society; Hamalengwa 

v. Duncan, 2005 Canlll 33575 (Ont. CA); leave to appeal refused [2006] 1 SCR 

ix.

• Testimony from a judge presiding over a settlement conference; and

Koska, supra

• Testimony from a judge presiding over a pre-trial conference.

Condessa Z Holdings Ltd. v. Rusnak, 1993 Canlll 5526 (Sask. CA) 
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39. There is a strong policy reason for not recognizing any exceptions to

testimonial immunity for actions taken by judges qua judges. Going back more

than 100 years, Lord Esher, MR in Anderson v. Gorrie, [1895] 1 QB 668 at 670

offered this justification (as quoted in Marier v. Rivard, [1985] 2 SCR 716 at

para. 101 ):

The principle underlying this rule is clear. If one judge in a thousand acts 

dishonestly within his jurisdiction to the detriment of a party before him, it 

is less harmful to the health of society to leave that party without a remedy 

than that nine hundred and ninety-nine honest judges should be harassed 

by vexatious litigation alleging malice in the exercise of their proper 

jurisdiction. 

40. This policy reason remains sound today. Judicial independence, which is a

cornerstone of our constitutional democracy, is too important to allow it to be

undermined by requiring testimony on allegations of improper conduct. There are

other ways to address judicial misconduct without requiring the judge to testify in

collateral proceedings.

41. Thus, in conclusion, I am satisfied that there are no exceptions to judicial testimonial

immunity for any actions taken by a judge while acting within their judicial capacity.

Therefore, Justice Rempel is neither competent nor compellable to testify in the Law

Society discipline hearing.

Judicial Complaints to the Law Society 

42. The member argues in his brief, that if judges enjoy absolute immunity from

testifying, then they should be barred from filing complaints against lawyers with the

Society. While it is not necessary for deciding the subpoena motion, I think it is

important to address this issue.
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their courtrooms. Their unique position allows them to bring matters to the attention 

of the Society. The Society is then able to fulfill its mandate to protect the public 

interest through the delivery of legal services with competence, integrity and 

independence. 

Conclusion 

49. For the reasons set out above. I decline to issue the subpoena. Justice Rempel is

neither competent nor compellable to testify at the discipline hearing.

c:� 
DATED this -=..,1 __ day of September, 2024. 

Heather Leonoff, K.C. 
Independent Chair of Discipline, 

The Law Society of Manitoba 




