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News

President’s Report
I landed at the Calgary Airport late on March 11, 2020, turned on my phone and
read a text telling me the NBA had postponed their season and the NHL was
surely to follow suit. Part of my plans while in Calgary was to see my beloved
Jets play at the soon to be torn down Saddledome. I stared at my phone, not
really believing the words but having no reason to doubt them either. COVID-19
had been spreading across the world and it was only a matter of time before it
would impact Canada. Over the course of my next four days in Calgary, I went
from disbelief to panic to worry. By the time I landed back in Winnipeg, life had
changed.

LYNDA TROUP
President

Everyone will have their COVID-19 story. A recollection of the first few days,
weeks and now months of dealing with an economic, health and life crisis that
has affected us all. Some of our stories are truly heartbreaking. Some of our
stories will make us laugh for years to come, recalling just how many ceilings
and double chins we saw after countless Zoom, FaceTime and other video
conferencing calls we participated in. We will all look back on how quickly we
were required to adapt to a new life and how some of that change was easy
and how some of that change was very difficult.
My predecessor Anita Southall and I were very much of the same view, that
mental health and wellness needs to be top of mind for a regulator of a
challenging profession. The legal profession is a tough one on the easiest of
days. It is an even more difficult profession when economic pressures are
compounded, resources are limited and, in particular, colleagues and mentors
are nowhere to be seen.

What’s New
Lawyers Acting as Trustees
for Life Leases
Backdating: Evidencing a Prior
Agreement or Creating a Fiction?

Save the Date:
November 20, 2020
Isaac Pitblado Lectures

Even for the introverts out there, isolation can be a very difficult thing to cope
with. I failed to appreciate just how much my work environment, my network
of friends and extended family meant to me, emotionally and mentally. I have
always said that I love my career but it is the human component I truly love.
The interaction with clients, the collegiality of a firm, the thrill of an argument
in court, and lifelong friendships and bonds with those the profession has
introduced me to. Sitting in a dining room with a laptop gives us none of those
things and I missed the human component terribly. What COVID-19 has done
for me is made me realize just how important the intangibles of life are and for
that, I am grateful.
My story is one of reflection and not hardship and therefore I am one of the
lucky ones. I know others in our profession are not as lucky. Many of us will
continue to deal with economic hardship and will continue to feel isolation,
whether it be this year or in years to come. I will stress now and the Law
Society of Manitoba will continue to stress going forward, you are not alone.
The Law Society can and will help any lawyer who reaches out and says I’m
struggling. It is one of the worst and yet best calls you will ever make. I urge
our profession as a whole to assist one another, check in on one another and
to lift up one another. A happy and healthy profession is the one that best
serves its public and we all benefit from public well served.
For assistance, please reach out to Blue Cross.
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Important Dates to Note

2020

JUNE 25
ANNUAL MEETING and
BENCHER MEETING
12:30 p.m.
JUNE 26
PREP REGISTRATION (last day)
JUNE 30
PREP (last day to start)
JULY 2
PAYMENT DUE
Prof. Liability Claims Fund Contribution
(or first instalment)
SEPTEMBER 1
PAYMENT DUE
2020/21 Practising Fee
(2nd Instalment)
SEPTEMBER 11
BENCHER MEETING
1:00 p.m.

OCTOBER 13 to 16
PREP PILOT STUDENTS
Capstone Assessment
OCTOBER 19 to 23
PREP STUDENTS - Group A
Foundation Workshops
OCTOBER 26 to 30
PREP STUDENTS - Group B
Foundation Workshops
OCTOBER 29
BENCHER MEETING
12:30 p.m.
NOVEMBER 20
PITBLADO LECTURES
Delta Hotel and Online
DECEMBER 17
BENCHER MEETING
12:30 p.m.

SEPTEMBER 11
WESTERN BAR
Annual CPD
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CEO Report
The benchers held their third virtual meeting on May 28 and are now getting
pretty good at it, although they did miss the usual fanfare and chatter that
comes with any gathering at the bencher table. They were nonetheless able
to welcome some new faces to the virtual table, including newly elected
benchers Mason Broadfoot, Tony Kavanagh and Ken Mandzuik.

KRIS DANGERFIELD
Chief Executive Officer

“

... the benchers
approved some policy
changes with respect
to the implementation
of PREP...

The May meeting in an election year is when the benchers formally receive
the results of that election and we see the transition of power to the new
Executive of the Law Society. This year marked a historic ocasion. As
chair of the Nominating Committee, Past President Kathy Bueti presented
the nominating report to the benchers, and once approved, Lynda Troup
assumed the role as the 100th President of the Law Society of Manitoba. The
benchers passed a motion awarding life bencher status to outgoing President
Anita Southall and she will receive her certificate when we are able to
meet in person once again. It was the last meeting for Kathy Bueti who had
previously received her life bencher status upon becoming Past President in
2019. Richard Buchwald also attended his last meeting as a bencher and he
was awarded life bencher status by the benchers. Finally, this was the first
meeting as Vice-President for Grant Driedger.
The benchers approved a slate of appointed lawyer benchers, which included
Jessica Saunders (who was re-appointed), Anu Osborne, Joelle Pastora
Sala and Kelli Potter. In addition, the benchers approved a slate of lay
benchers whose names have now been put forward to the committee chaired
by the Chief Justice of the Province of Manitoba for formal appointment.
The benchers also approved the recommendations from the Nominating
Committee to populate Law Society committees for 2020-2021.
In April, the benchers approved some policy changes with respect to the
implementation of PREP which replaces the existing CPLED legacy program
in June of this year. The benchers approved the new rule changes that will
accommodate the delivery of the PREP program directly by CPLED and the
transitional rules that are required to support the final CPLED legacy program.
Sacha Paul presented the Final Report of the President’s Special Committee
on Health and Wellness. The Report contained a number of recommendations,
including that:
• The Committee continue its work.
• The Law Society examine and remove any stigmatizing language from
admissions documents.
• The Law Society develop and implement a formal early entry diversion
program for lawyers who are experiencing health issues that have an
impact on their conduct or have the potential to do so.
• The Law Society provide additional programming and resources related
to health and wellness.
• The Law Society explore opportunities to partner with other
organizations to provide enhanced resources to the legal profession.
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The benchers approved the report and the committee will continue its work in
2020-2021.
Vice President Grant Driedger presented the Final Report from the President’s
Special Committee on Regulating Legal Entities. It too made a number of
recommendations that were approved by the benchers, including that:
• The Law Society continue its work on exploring the expansion of exemptions
from the unauthorized practice provisions under The Legal Profession Act.
• The Law Society adopt a number of principles to support the delivery of
legal services by Civil Society Organizations (a registered charity or nonprofit corporation which provides services to clients for either no fee or a
low fee as an access to justice initiative)
• The Law Society should continue to monitor and assess developments in
the area of alternative business structures but begin with the introduction
of CSOs
• With the introduction of Bill 28 which authorizes the Law Society to expand
the scope of exemptions from the UAP provisions of The Legal Profession
Act and also create a new category of legal service providers called Limited
Practitioners, the Law Society should:
o Explore the expansion of exemptions and identify those activities
that are low risk to the public and provide increased access to justice;
and
o Begin the consultation process with stakeholders in the area of
family law.
The benchers struck a new committee that will continue this work in 2020.
The benchers received reports from the Complaints Investigation Committee
and the Discipline Committee as well as a monitoring report on investment
compliance.
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June has not been nearly as fun as it usually is at the
Law Society of Manitoba. The excitement of CPLED
students about to be called to the Bar at the event is
contagious. I am always inspired by their eagerness
and optimism and reminded why I became a lawyer in
the first place. We will all miss that this year, and most
especially the 2019-2020 class and their families who
will not have the chance to mark the occasion in the
usual way. But we are in the process of scheduling a
formal Call to the Bar in the fall and undoubtedly this
class will have unique memories of their 2020 year of
call.

Bits & Bytes
Kris Dangerfield

Although the pandemic has led to some postponements and changes in the way we do
our work, there is still lots going on at the Law Society that you may not be aware of. For
example, did you know that:
• Our librarian writes a fantastic newsletter for the profession called eLex which provides you
with the latest news on new case law, legislation and available CPD. Check out the June edition and be sure to subscribe.
• While we may not all be physically in the office, we are available to you to respond to your questions or
concerns. If you are trying to contact us, you will find our contact information on the website.
• The new PREP program for articling students will look entirely different than the former CPLED program.
There will be periods during the articling year where your students will be busy – very busy. So please review
the communications that you receive from PREP and the Law Society to ensure that you are giving your
students sufficient time to meet their PREP obligations. We have a joint responsibility to train the lawyers of
tomorrow, so please make sure that you support students to ensure their future success. If you have any
questions at all, please contact Joan Holmstrom at jholmstrom@lawsociety.mb.ca.
• Speaking of support, we all need it. Especially after months of self-isolation and the continued uncertainty
with what the fall will bring. The Law Society has made a number of resources available to you and your
family. Services are available 24 hours a day from Manitoba Blue Cross. In Winnipeg call 204-786-8880 and
outside of Winnipeg call 1-800-590-5553. Information on additional supports can be accessed here.
• You can still take on-line CPD at 50% off until June 30. Please check out what is available here.

3
4

Congratulations to the 10 new Queen’s Counsel who were appointed on May 6, 2020: Robert J. M. Adkins, J.
Douglas Deans, Michael D. Werier, Gail G. MacAulay, James A. Ripley, T. David Gisser, James E. McLandress, Sharon Kravetsky, Roberta Campbell and Harold (Sonny) Cochrane. Special congratulations go out
to former Presidents of the Law Society, Roberta Campbell, Q.C., and Jim McLandress, Q.C.
By the time you read this, we will be half way through 2020. As we often say here at the Law Society “this
too shall pass” and many of us will be all too happy to see 2020 come to an end six months from now. But if
nothing else, we have had lots of time over the last many months to reflect on what is important in life and in
the world around us. If we are fortunate enough to have good health, along with family and friends to keep
us grounded, that is the foundation that will see us through to better days ahead. Stay safe, stay healthy and
have a good summer everyone.
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Busy with Bar Ad
JOAN HOLMSTROM

Director - Competence and Manitoba CPLED

It has been a very busy spring with 91 articling students completing the CPLED legacy course, 23 students working
through CPLED’s pilot offering of its new program, PREP, and a further 93 (possibly more) students embarking on the
start of their articles and the June intake of CPLED’s full launch of PREP.
While we have had to postpone the mass Call to the Bar ceremony scheduled for June 18, 2020 at the Centennial
Concert Hall, those who successfully completed the CPLED legacy course and their articling requirement have been
able to apply to the Law Society to be admitted as lawyer members. We have been calling these Administrative Calls.
Those receiving an Administrative Call are required to attend a formal call ceremony, either at a mass Call ceremony to
be scheduled when occupancy rules permit or, if necessary, at smaller call ceremonies in the Court of Queen’s Bench
once same can be held.
The 23 students in the pilot offering of PREP that started in January 2020 are starting the 3rd of the four phases of
PREP. Due to restrictions on gatherings, the 2nd phase of the PREP pilot was delivered online rather than in person.
This took place during the week of May 25. Although there were a few technical glitches on day one as everyone was
getting used to using the online platform, the balance of the week ran smoothly. The students were quite engaged
throughout the whole week with providing feedback, questions and comments on their own work and the work of
their fellow students. Phase 3 will have the students work through three rotations in a virtual firm. They will perform
a number of tasks to practise their lawyering skills in the area of business law, criminal law, family law and real estate
and receive feedback on their efforts from lawyers. Phase 3 will end in September.
The students participating in the June intake of PREP are starting Phase 1 of PREP, Foundation Modules. The students
will work though online course work from now until late September. CPLED has created a timeline that students are
to follow when working through the online modules to ensure that the modules are completed before Phase 2 in
October. Students can work ahead of this schedule but cannot fall behind it. Principals are encouraged to check in
with their articling students, whether they have started their articles or not, to make sure that the students are staying
on track with the schedule. A copy of the schedule can be found here.
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Lawyers Acting as Trustees for Life Leases
TANA CHRISTIANSON, Director - Professional Liability Claims Fund

A life lease is a specific type of residential tenancy
arrangement, generally but not exclusively targeted
at the 55+ market. When The Life Leases Act C.C.S.M. c.
L130 came into effect on December 1, 1999, the Law
Society of Manitoba offered two CPD programs and
published a Communiqué article, but we haven’t talked
much about them since. But we have had some recent
questions as to whether and when a lawyer can act as
a life lease trustee, so we thought it was time to revisit
the topic.
Life lease tenants don’t purchase their units in a life
lease building. Instead, the life lease tenant pays
an “entrance fee” for a unit and is granted a right of
occupancy for life or for a fixed term of not less than
50 years. That entrance fee – a significant amount of
money – is held in trust until the life lease is terminated,
at which time the tenant or their estate receives back
their capital contribution. Those entrance fees need to
be held for a very long time by a qualified corporate
trustee in a refund fund. A lawyer cannot be the long
term trustee of the entrance fees.
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There is a role for a lawyer as a trustee under a life
lease, but it is limited to a short term trusteeship during
the development of the project. Before and during the
construction phase of a life lease project, a lawyer can
hold entrance fees, provided that the following three
conditions are met:
1)

the lawyer is both practising and insured
by the Law Society;

and
2)

the lawyer is providing legal services to
the life lease landlord in respect of the
development of the residential complex;

and
3)

the funds are deposited into the lawyer’s
trust account with an approved and
qualified trust account supervisor.

Practice

Once construction is complete, typically within 18
months, the entrance fees must be transferred by the
lawyer to a qualified corporate trustee to be held in a
refund fund.
If you are currently holding entrance fees for a life lease
even though construction of the life lease project has been
completed, you must immediately make arrangements
to transfer those funds to a qualified corporate trustee.
Section 2 of Life Lease Regulation 143/99 qualifies
lawyers to hold entrance fees, but only during that short
period of time when they are providing legal services
in respect of the construction and development of the
life lease. Once the development has been completed,
the lawyer no longer fits the Regulation’s criteria and no
longer holds the entrance fees in a professional capacity,
and so would not be entitled to coverage under either the
Professional Liability Claims Fund or the Reimbursement
Fund. Regulation 143/99 was enacted by the Province
with a view to restricting lawyers to acting as section 19(1)
trustees only. The section 19(2) refund fund is to be held
and administered by a qualified corporate trustee, which
is far more likely to be alive and well 50 years down the
road when the tenancy terminates.
The Residential Tenancies Branch has prepared detailed
materials on Life Leases available at https://www.gov.
mb.ca/cca/rtb/ot/lifelease/index.html. You should also
review the The Life Leases Act C.C.S.M. c. L130 and the
often overlooked Life Lease Regulation 143/99.

Report Your Claims
Now If You Want
Coverage For Them
Your Lawyers Professional Liability Insurance
Policy expires July 1, 2020. If you know of any
circumstances which might possibly, at some
point in the future, give rise to an insurance claim
against you and you want coverage under your
Insurance Policy, then you must report these
circumstances to the Law Society’s Professional
Liability Claims Fund staff before the end of
June, 2020. There are no COVID-19 extensions
for these reports.
Section 4.2 of the Insurance Policy will only
provide you coverage if you had no knowledge
of the claim or potential claim before the policy
period commenced and could not reasonably
have foreseen that a claim might arise. So,
if you have knowledge of a problem or are
concerned about a file now, please call or write
the Professional Liability Claims Fund staff and
put us on notice before the policy year runs
out on July 1, 2020. Claims Fund staff can be
reached at:
Tana Christianson
204-926-2011
e-mail: tchristianson@lawsociety.mb.ca
Kate Craton
204-926-2012
e-mail: kcraton@lawsociety.mb.ca
Jim Cox
204-926-2024
e-mail: jcox@lawsociety.mb.ca
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Insurance Claims Over $1 Million
TANA CHRISTIANSON, Professional Liability Claims Fund

All insured lawyers in the Province of Manitoba have mandatory insurance coverage of $1 Million per claim
with an aggregate limit of $2 Million. However, claims can and do exceed $1 Million.
Excess coverage can be purchased through the Canadian Lawyers Insurance Association (CLIA) in amounts
from $1 to $9 Million in excess of the $1 Million mandatory insurance. Lawyers purchasing excess coverage
can also purchase excess Cyber Liability Coverage for an additional $90 per lawyer.
Rates for July 1, 2020 are as follows but will be reduced by a 10% premium credit:

Limit of Liability

			
			

Premium Rate per Lawyer
(July 1, 2020 to July 1, 2021)

Less 10%
Premium Credit

$1 Million excess of Mandatory $1 Million		$425.00				$382.50
$2 Million excess of Mandatory $1 Million		$624.00				$561.60
$3 Million excess of Mandatory $1 Million		$730.00				$567.00
$4 Million excess of Mandatory $1 Million		$774.00				$696.60
$6.5 Million excess of Mandatory $1 Million		$958.00				$862.20
$9 Million excess of Mandatory $1 Million		$1,083.00				$974.70

Excess Applications are available at www.clia.ca. For more information on this year’s excess CLIA program
and/or excess coverage for retired, lawyers please contact the CLIA office online at renewals@clia.ca or by
phone at (306) 347-3057 (Cindy) and (306) 347-3055 (Sheila) or contact us at the Law Society of Manitoba’s
Professional Liability Claims Fund.
Tana Christianson		
Kristin Forbister		
Heather Vanrobaeys
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204-926-2011		
204-926-2047		
204-926-2036		

e-mail: tchristianson@lawsociety.mb.ca
e-mail: kforbister@lawsociety.mb.ca
e-mail: hvanrobaeys@lawsociety.mb.ca

Practice
CANADIAN LAWYERS INSURANCE ASSOCIATION
VOLUNTARY EXCESS PROFESSIONAL LIABILITY INSURANCE
FOR RETIRING LAWYERS
DAVE JACKSON, CEO of CLIA

Your business is our business, and your losses are our losses. CLIA is here to protect your interests. If you
have made the decision to retire from active practice, here are several things that you should consider.
The complexity of lawyers’ work can result in long-tailed liability claims for malpractice, including for claims
in excess of the limits of your mandatory $1 million insurance. As a you know, claims can arise years after
the work is completed.
CLIA’s mandatory $1 million insurance policy covers you for work that you did while you were a practising and
insured lawyer, even if the claim is presented long after you have retired. However, CLIA’s Excess insurance
policy is a claims-made policy, which means the trigger for coverage is not when the work was done but
when the claim is known to the insured and reported to the insurer. If you have stopped carrying excess
insurance at the time the claim is made, the excess policy will not respond.
Retirement is not the time to let your professional liability coverage lapse, or to be without coverage.
You are only placing yourself at greater risk against legal liability that could leave you exposed to personal
liability for any part of a claim in excess of $1million.
That is why CLIA has developed an option for retired lawyers to purchase excess liability coverage on an
individual basis. This will address any unforeseen circumstances that may develop after retirement, provided
you are retiring as a current member of CLIA’s Voluntary Excess Program, either as a sole practitioner or as
a member of a firm. New this year, CLIA is offering retiring lawyers a 25% discount when you renew your
Excess Liability Coverage.
The 2020/2021 Voluntary Excess Professional Liability Insurance application is open June 1, 2020. The renewal
rates for non-active retired lawyers are as follows:

Limit			

Rate

$1M xs $1M			
$2M xs $1M			
$3M xs $1M			
$4M xs $1M			
$6.5M xs $1M			
$9M xs $1M			

$287.25
$421.50
$492.75
$522.75
$646.50
$731.25

For more information and to complete your 2020/2021 application for excess liability insurance, please go
to clia.ca.
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We Are All Part of the
Problem and the Solution

ALISSA SCHACTER

Equity Officer and Policy Counsel

“

Black and Indigenous
people are telling us
they are exhausted; they
are tired of fighting for
equality and being told
there is no systemic
racism in Canada.
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The power of an image is worth a
thousand words.
The clear video
footage of former Minneapolis police
officer Derek Chauvin callously taking
the life of George Floyd caused the longsimmering racial tensions in the U.S. to
boil over with unprecedented intensity.
Black and Indigenous people have been
decrying the police brutality and other
forms of insidious systemic racism
they’re subjected to for many years.
Martin Luther King Jr. said that “a riot
is the language of the unheard”. If we
somehow did not hear them before, we
surely hear them now.
It may be reassuring to take false comfort
in the fact that things aren’t “as bad” here
in Canada. The truth is things are no
better in Canada. Black and Indigenous
people are subjected to carding,
unlawful searches, “starlight tours” and
police brutality with disproportionate
frequency, and they’re over-represented
in our jails and child protection system.
Toronto criminal defense lawyer, Marie
Henein articulately chronicles the issues
of systemic racism in policing and the
criminal justice system in her recent
opinion piece in the Globe and Mail.
Black people in Canada also face poorer
education and health outcomes, earn
less than their white counterparts, and
the list goes on. Similar data exists with
respect to Indigenous people.
It is time for us to listen. Black and
Indigenous people are telling us
they are exhausted; they are tired of
fighting for equality and being told
there is no systemic racism in Canada;
they are tired of hearing white people
apologize and express solidarity with
their moral position but fail to take
concrete action. Those of us who are
not members of a visibly racialized
or otherwise marginalized group can
never fully understand what it is like to
be constantly “othered”, but we must
work to try, and take on the fight for

equality as if it were our own. We must
speak up around family dinner tables,
with our friends, and in our offices and
boardrooms, regardless of whether the
offending comments were intentionally
racist. We must make space for Black
and Indigenous voices in our offices,
neighborhoods, schools, and elsewhere,
and if those voices aren’t represented
in those spheres, we must take steps to
change that.

How we think about racism must
change
In a recent panel discussion on ‘Black
Lives Matter – where do we go from
here?’ hosted by CBC Asks, Winnipeg
defense lawyer and author Zilla Jones
suggested that how we think about
racism has to change:
“Many people take it as a personal attack
on their character or their morality.
They’re afraid of confronting racism
because they can’t admit or contemplate
that they could be a racist. It’s a matter
of acknowledging that because we’ve
grown up with these biases… in society
around race, that you’ve absorbed some
of them. It doesn’t make you a racist or
a bad person, but you need to question
some of the assumptions and things
you’ve learned. We all have biases.
Being aware of them, educating yourself
and questioning yourself is important.
Be humble; we can all learn.”

How to be an Ally
There are many resources that provide
guidance on how to be an ally, including
Becoming an Ally from the University of
Nevada, Las Vegas, and How to Be an
Ally if You Are a Person with Privilege by
Frances E. Kendall. Dr. Rahsaan Harris,
CEO of the Citizens Committee for New
York City, sums it up succinctly: to be
an ally, we must put our egos aside, be
willing to listen without taking offence

FEATURE

and be able to sit with our own discomfort. Both
the Canadian Bar Association and the American Bar
Association have free, general resources available
online for helping to improve inclusion and diversity
in law.

Listening to the Perspectives of Black and
Indigenous Lawyers
The following are personal accounts of what it’s
like to work in law or study law as a Black person in
Canada and the U.S. Indigenous lawyers in Canada
have reported similar types of experiences, as
recounted in the last two links:

Resources
Here are some additional resources to assist you in
learning about and reflecting on the issues:
The Skin We’re In by Desmond Cole
How to be an Antiracist by Dr. Ibram X. Kendi
White Fragility: Why It’s So Hard for White People to Talk
About Racism by Robin DiAngelo, PhD

Black on Bay Street by Hadiya Roderique

Me and White Supremacy: How to Recognise your Privilege,
Combat Racism and Change the World by Layla Saad

I was Warned my Brown Skin Would Make it Harder
for Me to be a Lawyer by Washim Ahmed

Between the World and Me by Ta-Nehisi Coates

Why Women and People of Colour in Law Still Hear
“You Don’t Look Like a Lawyer” by Tsedale Melaku
Why We Need More Black Students in Canadian
Law Schools by Kayla Smith and Charles Campbell
‘It Could Have Been Me’: Black Attorneys Reflect
on George Floyd’s Death and What Comes Next by
Dylan Jackson
I’m a Black Woman. I’m Tired of People Being
Surprised I’m a Lawyer by Phillis Rambsy
But I Was Wearing a Suit produced by the Continuing
Legal Education Society of British Columbia
Reconciliation’s Uphill Battle: Indigenous Legal
Education published by Canadian Lawyer
Systemic racism is a societal problem; we’re all
part of the problem, and we all must be part of the
solution. Let’s each reflect on what implicit biases
we carry, what practices we’re engaging in that may
unintentionally be perpetuating injustices, and
what steps we can take to change.

On the Other Side of Freedom: The Case for Hope
Why I’m No Longer Talking to White People About Race by
Reni Eddo-Lodge
CBC”s list of 25 Books About Being Black in Canada
21 Things You May Not Know About The Indian Act by Bob
Joseph
Seven Fallen Feathers: Racism, Death and Hard Truths in a
Northern City by Tanya Talaga
Indigenous Writes: A Guide to First Nations, Métis and Inuit
Issues in Canada by Chelsea Vowel
From the Ashes by Jesse Thistle
Broken Circle: The Dark Legacy of Indian Residential Schools
by Theodore Fontaine
The Education of Augie Merasty: A Residential School Memoir
by David Carpenter and Joseph Augusta Merasty
Indigenous Writers Recommend Books by Indigenous Authors
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Backdating:
Evidencing a Prior Agreement or Creating a Fiction?

DARCIA SENFT
General Counsel, Director
Policy and Ethics

“

As a lawyer,
your professional
reputation is
everything.
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When, if ever, is it appropriate to “backdate” a document when providing
legal services to a client? Your first response might be “never” especially
having regard to the fundamental rule in the Code of Professional Conduct
that requires lawyers to act with integrity. But what if a lawyer is asked to
prepare whatever is necessary to reflect an agreement that was actually
reached in the past but not documented? In a commercial law practice, from
time to time lawyers deal with clients who advise that parties were “ad idem”
on the terms of an agreement effective as of a certain date but they had not
taken the steps to evidence the agreement in a formal way. There is case law
that deals with what is required when determining whether an agreement
had been reached earlier or not. Depending upon the facts, it may very well
be appropriate to follow a client’s instructions to document a pre-existing
agreement that was truly reached at an earlier date, although caution would
have to be used so as not to make it appear on paper that the parties had
signed the formal documentation earlier.
It is one thing to document a true agreement after the fact and quite another
to act upon a client’s instructions to create a document that purports to
reflect an earlier agreement when the reality is that the decision to enter into
the agreement was only recently reached. Consider the following: a client
comes to you and says that he and his business partner agreed to enter into
a joint venture six months ago but never got around to formalizing their new
business structure. They ask you to prepare the appropriate documents to
reflect the earlier agreement and want the documents to reflect the date the
agreement was reached. They also provide a hand-written note that has some
facts on it relating to a discussion that took place several months back and it
has been signed and dated by the interested parties. There is nothing wrong
in documenting an agreement that was reached at some point in the past
and having the document reflect an effective date that pre-dates when the
documents are prepared and signed if it is clear that all parties had reached
agreement on the issues at that past time.
Compare that to a situation where a client has been operating his business in
the same way for several years with his partner. When it came to tax season,
an accountant suggested that if the business were incorporated there would
be significant tax benefits realized. The client attends to your office and asks
you to document that his father, a director of a corporation, transferred
all shares of the corporation to him and his partner several months ago.
Upon asking questions, you determine that the minute books of the father’s
corporation do not reflect any change in ownership and there is no evidence
that such an agreement had been reached months ago between all parties.

FEATURE

In fact, the annual return for the corporation does not reflect any changes to the ownership
structure. You believe that you are being asked to assist in the creation of documents that would
result in CRA being defrauded of taxes that might otherwise be owing.
Under Rule 3.2-7 of the Code, a lawyer must never:
a) knowingly assist in or encourage any dishonesty, fraud, crime or illegal conduct;
b) do or omit to do anything that the lawyer ought to know assists in or encourages
any dishonesty, fraud, crime or illegal conduct by the client or others; or
c)

instruct a client or others on how to violate the law and avoid punishment.

It may be uncomfortable to ask the tough questions of clients and then advise that you are not
able to provide the legal services they are seeking due to your professional obligations. But, rewriting history is never okay.
You may have learned that other lawyers have found a way to “make it work” perhaps by not
asking certain questions. But, it is no excuse to be wilfully blind and avoid asking questions that
might lead you to refuse the retainer. As a lawyer, your professional reputation is everything. It
can take years to create an admirable reputation and only a few minutes to destroy it. If in doubt
about what to do, consult the Code. Call the Law Society. Do what you need to do in order to do
the right thing.
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Membership Changes
New Admissions:

June 2, 2020		
June 2, 2020		
June 2, 2020		
June 2, 2020		
June 2, 2020		
June 2, 2020		
June 3, 2020		
June 3, 2020		
June 3, 2020		
June 3, 2020		
June 3, 2020		
June 3, 2020		
June 4, 2020		

Samantha C. Gergely
Rebecca C. Kunzman
Kelly A. Kennedy
Morgan L. Pooles
Veronica L. Haasbeek
Kirk P. Knudsen
Alexander L. Klippenstein
Ellie P. Einarson
Hayley S.K. Allardyce
Dillon K.P. Acheson
Hei Tung (Katie) Leung
Karlie A. Stewin
Morgan K. Lawrence

May 5, 2020		
May 19, 2020		
May 19, 2020		
May 19, 2020		
May 19, 2020		
May 19, 2020		
May 19, 2020		
May 19, 2020		
May 19, 2020		
May 19, 2020		
May 22, 2020		
May 25, 2020		
May 25, 2020		
May 28, 200		

Alexandra C.C. Derwin
Zeeba Ahsan
Mira F. Bokhaut
Jaymi L. Brown
Colby B. Ferbers
Caleigh M.A. Glawson
Christine M.E. Jeroski
Ryan G.R. Nerbas
Jennifer A. Sokal
Anna Tourtchaninova
Devin A. Vessey
Casandra L. Gravel
Michael S. Rankine
Kasia H. Kieloch

June 4, 2020		
June 4, 2020		
June 8, 2020		
June 8, 2020		
June 8, 2020		
June 8, 2020		
June 9, 2020		
June 9, 2020		
June 10, 2020		
June 10, 2020		
June 10, 2020		
June 10, 2020		
June 10, 2020		

Alysha R. Machej
Erin A. Wolfe
Brendan C. Forrest
Amelia Peterson
Cole A. Gagne
Melissa L. Wall
Christopher D. Klassen
Gelareh Manghebati
Raven-Dominique Gobeil
Tayler W.D. Stilwell
Sarah J.S. Thiessen
Rory C. Churchill-Henry
James P. Rock

Update your membership information by using the Member Forms
located in the For Lawyers, Membership Services section
of the Law Society’s website.
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Non-Practising to Practising:
May 25, 2020		
May 28, 2020		

Jacqueline E. Briard
Daniel Watts

Practising to Inactive:
April 1, 2020		
June 1, 2020		
June 8, 2020		

Kirsten (Kira) Petersson Martin
Michael Capozzi
Casandra L. Gravel

Practising to Non-Practising:
May 1, 2020		
May 16, 2020		
May 30, 2020		
May 31, 2020		
June 1, 2020		
June 6, 2020		
June 8, 2020		

Kerry-Krista Pinkowski
Andrew Sieklicki
Randal T. Smith
Kristen M. Fogg
Karlee B. Blatz
Katrine M. Dilay
Michael S. Rankine

Notice of
Annual Meeting
The Annual Meeting of the Law Society of
Manitoba will be held on Thursday, June 25,
2020 at 12:30 p.m. via videoconference.
All members are invited to attend.
Please contact Sean Rivera via email at srivera@
lawsociety.mb.ca to obtain the conferencing
information for your attendance.

Inactive to Practising:
May 19, 2020 		
June 1, 2020		

Irene Linklater
Fiona Li
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NOTICE
MANITOBA COURTS
Re: New Appointment Processes
Judges, Judicial Justices of the Peace and Masters
On January 1, 2020, provisions of The Courts Modernization Act (Various Acts Amended), S.M. 2019, c.16, respecting the
appointment process of judges and judicial justices of the peace to the Provincial Court of Manitoba and masters to
the Court of Queen’s Bench of Manitoba came into effect. Information on these new appointment processes and how
to apply is now posted on the Manitoba Courts website at www.manitobacourts.mb.ca.
ISSUED BY:
Sandy Kuchinski, A/Executive Director
Judicial Services
Courts Division
Manitoba Justice										Date: May 29, 2020

AVIS
TRIBUNAUX DU MANITOBA
Objet: Nouvelle procédure de nomination
Juges, juges de paix judiciaires et conseillers-maîtres
Le 1er janvier 2020 sont entrées en vigueur les dispositions de la Loi modifiant diverses lois en matière de modernisation
des tribunaux, L. M. 2019, c. 16, concernant la procédure de nomination des juges et des juges de paix judiciaires à la Cour
provinciale du Manitoba et des conseillers-maîtres à la Cour du Banc de la Reine du Manitoba. L’information sur cette nouvelle
procédure de nomination et la procédure de demande de nomination est maintenant publiée sur le site Web des tribunaux du
Manitoba au www.manitobacourts.mb.ca/fr.
ÉMIS PAR:
Sandy Kuchinski, directrice générale par intérim
Services judiciaires
Division des tribunaux
Justice Manitoba											Date: 29 mai 2020
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IN MEMORIAM
The Honourable Guy Joseph Kroft, who passed away on April 15, 2020 at the age of 85. Mr. Kroft received
his call to the Bar on May 27, 1959. He practised as an associate and partner with the firm known today
as Thompson Dorfman Sweatman LLP for 20 years. In 1979 Mr. Kroft was appointed a judge of the Court
of Queen’s Bench and in 1993 was appointed a judge of the Manitoba Court of Appeal. He retired from
the bench in 2007. Mr. Kroft served as a bencher of the Law Society from 1974 to 1979. He was appointed
Queen’s Counsel in 1977.
David Patrick Negus, who passed away on April 26, 2020 at the age of 63. Mr. Negus received his call to
the Bar on June 22, 1995. He practised up to the date of his death with the firm known today as MLT Aikins
LLP.
Michael John Law, who passed away on May 4, 2020 at the age of 51. Mr. Law received his call to the Bar
on June 24, 1993. He practised law with Chapman Goddard Kagan for 22 years.

Notice of Benchers’ Meeting
The next regular meeting
of the benchers of the
Law Society of Manitoba
will be held on:
Thursday, June 25, 2020
at 12:45 p.m
via videoconference.

The dates of future meetings of the benchers
are as follows:
•
•
•
•
•
•
•

Friday, September 11, 2020 (in Clear Lake)
Thursday, October 29, 2020
Thursday, December 17, 2020
Thursday, February 11, 2021
Thursday, April 15, 2021
Thursday, May 20, 2021
Thursday, June 17, 2021

Members of the Society are encouraged to attend and participate in the deliberations of the governing body.
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Resources

GREAT LEXPECTATIONS
KAREN SAWATZKY,

Director - Legal Resources

The library is now open! Thanks to Manitoba Justice for providing cleaning and sanitation supplies and services,
we are open, to lawyers only, on a limited basis. We will keep these hours over the summer, and reassess
in September. By then maybe we will be like New Zealand (albeit briefly) and be able to declare ourselves
pandemic-free. In the meantime, we are still able to provide legal research and reference services, including
circulation of our print materials. Please call us at 204-945-1958 or email us at library@lawsociety.mb.ca to
make sure we have what you need.
This pandemic has changed the way we all do business. While we have continued to be able to enter the
courthouse, my colleagues in some jurisdictions have not, and requests for a few pages of a print publication
have multiplied across our community listserv. The legal publishers have noticed, and are responding. Over the
summer I will be working with them to determine how we can share more of our resources remotely. It’s not
enough anymore for us to purchase print copies for use in a single location. We serve an entire province, and
the technology exists for us to give access to all members to more materials.
Last month, I did my first Zoom presentation for the Administrative Law section of the Manitoba Bar Association.
Thank you to Robert Dawson for inviting me to tell members about all the administrative law materials we have
available in the library. It was disappointing not to be able to do it in person, but also surprising how easy it
was to transfer to a digital format, and how much more accessible it was for all members. In September I will
be participating in a legal research toolkit webinar for the Law Society. Registration for this free CPD will be
opening soon.

Manitoba Law Library
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Hours of Operation

Monday to Friday:
8:30 a.m. to 12:00 p.m., 1:30 p.m. - 4:00 p.m.

Education
Education Centre
Centre Calendar
Calendar of
of Events
Events
Working Remotely Post-Pandemic:
Establishing a Flexible Office for the Long Term
June 24, 2020		

12:00 noon – 2:00 p.m.		

Video Webinar

The COVID-19 pandemic led to business interruption on a global scale and law firms
scrambled to establish remote work arrangements for their staff in record time and to an
extent that many businesses had never contemplated before. Now that we’ve had some
experience with our new work reality, it is a good time to consider the efficiencies of
establishing a more permanent flexible office.
This presentation, featuring technology expert Barron Henley, will provide you with
practical guidance on how and what you need to set yourself up with a flexible, efficient
and secure practice.
Details and Registration

Upcoming Programs
Software Development and Commercialization:
Contract Basics for Commercial Lawyers

September 22, 2020
9:00 a.m. – 12:00 noon

Details and Registration

Your Legal Research Toolkit:
How the Manitoba Law Library Can Help

September 24, 2020
12:00 noon - 1:00 p.m.

Details and Registration

Share Purchase Agreements:
“Issues” for Purchaser and Vendor

October 8, 2020
9:00 a.m. - 12:00 noon

Details and Registration

Save the Date
The Western Bar Annual CPD

September 11, 2020

The 2020 Isaac Pitblado Lectures
Virtually Everything you Need to Know about Advocacy

November 20, 2020
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Mark
Mark your
your Calendar
Calendar for
for the
the 2020
2020 Isaac
Isaac Pitblado
Pitblado Lectures
Lectures

Virtually Everything
You Need to Know
About Advocacy
November 20, 2020

Jointly presented by The Law Society of Manitoba, the Manitoba Bar Association
and the University of Manitoba, Faculty of Law
The 2020 Pitblado Organizing Committee is adapting program plans to ensure that the
Lectures take place in a way that is safe for everyone involved. Online livestream access
to the Lectures will be available given that restrictions on in-person gatherings will
likely prevent us coming together in the usual way.
This year marks the 60th anniversary of the Pitblado Lectures. The world has changed a lot since 1960
and now the COVID-19 pandemic is having an unprecedented impact on how we currently live, work and
learn. It has affected how law is practised and how legal matters are dealt with by the Courts.
This year’s Lectures will provide presentations on advocacy topics relevant to civil, criminal, family and
administrative law practitioners. Remote advocacy will be a focus. The legal profession is dealing with
the challenges, and realizing the benefits, of virtual and teleconference advocacy on a scale never
experienced before. It will be important to consider what aspects of remote advocacy should be retained
in a post COVID-19 world.
As the speakers reflect on the evolution of advocacy, there will also be discussion of advocacy fundamentals;
the basic skills that always apply. You will receive substantive guidance on written and oral advocacy.
Please join us for a day of fascinating ideas and information, delivered by a wide-ranging faculty of judges,
lawyers and academics.
Eligibility for CPD Hours:
This program may be reported for up to 6 hours of CPD activity, including 1.5 hours of EPPM.

Look for updated information to be posted soon on the Pitblado website:

pitbladolectures.com
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PRESIDENT
Lynda Troup

VICE PRESIDENT
Grant Driedger

CHIEF EXECUTIVE OFFICER
Kristin Dangerfield

DIRECTOR - REGULATION
Leah Kosokowsky

Mailing Address
200 - 260 St. Mary Ave
Winnipeg, Manitoba
R3C 0M6 - MAP
Telephone: 204-942-5571
Facsimile: 204-956-0624
Office Hours
Monday to Friday
8:30 a.m. - 5:00 p.m.
lawsociety.mb.ca
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